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HAS THE VOLSTEAD ACT SUPERSEDED 
STATE LEGISLATION REGULATING 
THE LIQUOR TRAFFIC? 

We have received many inquiries con- 
cerning the present status of State prohibi- 
tion laws. ‘The question usually pro- 
pounded arises out of the contention of 
some defendant who is charged with a 
breach of a State law governing the sale 
of intoxicating liquors, namely, that Con- 
gress having passed an act of general ap- 
plication without reserving to the States 
concurrent jurisdiction, the power of the 
State and the jurisdiction of the State 
courts ceased and all State laws upon the 
subject were suspended. 

We are glad of the opportunity to dis- 
cuss this question in relation to a recent 
opinion of the Supreme Court of Vermont 
with which we wholly agree. Ex parte 
Guerra, 110 Atl. Rep. 224, July 1, 1920. In 
this case the Court holds that where the 
State legislation is alleged to be superseded 
by Federal legislation which covers the 
same ground, the State legislation is not 
superseded unless it is in direct conflict with 
the legislation of Congress. On this point 
the Court said: 

“The framers of the Constitution of the 
United States provided for the contin- 
gency arising when a law passed by a State 
in the exercise of its acknowledged sov- 
ereignty comes in conflict with a law passed 
by Congress in pursuance of power dele- 
gated by the Constitution by giving suprem- 
acy to the latter (Gibbons v. Ogden, supra ; 
Brown v. State of Maryland, 12 Wheat., p. 
449, 6 L. Ed. 678). But in the application 
of this principle, in a case where the State 


the repugnance or conflict must be direct 
and positive, so that the two acts cannot be 
reconciled or consistently stand together 
(Sinnot v. Davenport, 22 How. 227, 16 L. 
Ed. 243, 247). Mr. Justice Hughes, speak- 
ing for the Court in Savage v. Jones (225 





U. S, 501, 535, 32 Sup. Ct. 715, 56 L. Ed. | 


1182, 1196), quotes the above as the set- 
tled rule and says that, when the question is 
whether a Federal act overrides a State 
law, the entire scheme of the statute must 
be considered. Other cases are to the same 
effect. Missouri, &c., R. Co. v. Harris (234 
U. S. 412, 34 Sup. Cr. 790, 58 L. Ed. 1377, 
L. R. A. 1915E, 942) recognizes as estab- 
lished the rule that a State law enacted un- 
der any of the reserved powers—especially 
if under the police power—is not to be set 
aside as inconsistent with an act of Con- 
gress unless there is actual repugnancy, or 
unless Congress has at least manifested a 
purpose to exercise its paramount author- 
ity over the subject, saying: ‘The rule rests 
upon fundamental grounds that should not 
be disregarded.’ ” 


It must be borne in mind that irrespec- 
tive of the concurrent clause in the Ejight- 
eenth Amendment, that the regulation of the 
liquor traffic is a part of the police power 
—a necessary authority of State sovereign- 
ty. This is one of the reserved powers of 
the State and the fact that this power is 
also given to the Federal government does 
not destroy the power over the same sub- 
ject still residing in the states; it simply 
limits the power to the extent that its ex- 
ercise shall not be in actual conflict with 
any law of Congress in exercise of a similar 
power expressly granted by the Constitu- 
tion. 

In spite of much that has been said in 
court and out of court in recent years this 
government is still an indestructible union 
of indestructible states; there still exists 
a dual sovereignty to which every citizen 
owes allegiance and the powers of sov- 
ereignty are still divided not by geographi- 
cal lines, but by the subject matter of gov- 
At the beginning, when 
the Constitution was in its infancy, the di- 
Sut with the 
growth of the country, the rapid increase 
of commerce and the addition of many 


ernmental action. 


vision was sharp and clear. 


amendments in the nature of police regu- 
lations, the line of demarcation has been 
growing more indistinct. 


It must be borne in mind that the po- 


lice power is essential to sovereignty. If 
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that power is taken away no State can be 
said to be a sovereign State. No amend- 
ment to the Constitution nor any act passed 
in pursuance thereof can be presumed to 
have taken away this power so necessary 
to the very existence of the State; in all 
such cases the power of State and Federal 
concurrent. 


governments are necessarily 


On this point it is well to remember the 
clear statement of the rule by Justice Story 
in Houston vy. Moore, 5 Wheat. 1, where 
the learned justice said: 


“The Constitution containing a grant of 
powers in many instances similar to those 
already existing in the State governments, 
and some of these being of vital importance 
also to State authority and State legisla- 
tion, it is not to be admitted that a mere 
grant of such powers in affirmative terms to 
Congress does per se transfer an exclusive 
sovereignty on such subjects to the latter. 
On the contrary, a reasonable interpreta- 
tion of that instrument necessarily leads to 
the conclusion that the powers so granted 
are never exclusive of similar powers ex- 
isting in the States, unless where the Con- 
stitution has expressly in terms given an 
exclusive power to Congress, or the exer- 
cise of a like power is prohibited to the 
States, or there is a direct repugnancy or 
incompatibility in the exercise of it by the 
States.” . 


Lawyers are familiar with the application 
of this rule in the case of laws passed by 
the State in exercise of their police power 
which are valid although affecting inter- 
state commerce. New York v. Hesterburg, 
211 U. S. 31, 29 Sup. Ct. 10. So also in 
Moore vy. Illinois, 14 How. 14, it was said 
that a statute of the State penalizing the 
harboring of a fugitive slave was valid 


within the police power, notwithstanding’ 


the fact that a Federal statute penalized the 
same act, as the former in its operation did 
not conflict with the latter. 


The opinion in the recent case of Hamil- 
ton v. Kentucky Distilleries indicates that 
the Supreme Court agrees with the view 
here expressed. The Court said “that the 
United States lacks the police power, and 





that this was reserved to the States by the 
Tenth Amendment, is true. But it is none 
the less true that, when the United States 
exerts any of the powers conferred upon 
it by the Constitution, no valid objection 
can be based upon the fact that such exer- 
cise may be attended by the same incidents 
which attend the exercise by a State of its 
police power, or that it may tend to accom- 
plish a similar purpose.” 


Even before the war Congress was rap- 
idly developing a national police power un- 
der the powers granted over interstate com- 
merce, but in the decision of the Supreme 
Court sustaining the Lottery Act (Champ- 
ion v. Ames, 188 U. S. 321) and the White 
Slave Act (Hoke v. United States, 227 U. 
S. 308) the Court was careful to admit 
that this exercise of power on the part of 
Congress was not destructive of similar 
power reserved to the States. This is also 
made clear in a recent opinion by the Su- 
preme Court of Oregon which announced 
the general rule that the jurisdiction of the 
State courts of an offense against the State 
is not ousted by the fact that the same act 
constituted an offense under the laws of 
the United States. 


The fact that in some of the war-time 
legislation Congress expressly reserved to 
the States the exercise of police powers 
does not raise any implication in cases 
where reservation is not made since it mat- 
ters little whether Congress does or does 
not reserve to the States powers which are 
already so reserved under the Constitution. 
The police powers of the States have never 
been surrendered and Congress cannot de- 
prive the States of them. South Carolina 
v. United States, 199 U. S. 437. If Con- 
gress in the exercise of its lawful powers 


passes an act which covers the same field © 


in which the State is authorized to act un- 
der its reserved powers, the two jurisdic- 
tions are concurrent unless the State law 
contravenes the Federal law or embarrasses 
its execution. 
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NOTES OF IMPORTANT DECISIONS. 


ADVERTISING FOR DIVORCE BUSINESS. 
—While all advertising by lawyers is unethi- 
cal, advertising for divorce business is more 
than unethical; it is malum in se and contrary 
to the policy of the law. 


The Supreme Court of South Dakota on July 
16, 1920, suspended from practice for six 
months, Mr. J. M. Donovan, of Sioux City, for 
soliciting divorce business through the publica- 
tion of a booklet, entitled “The Law of Mar- 
riage, Annulment, Domicile and Divorce.” This 
booklet has been nationally and internationally 
circulated and many lawyers are familiar with 
it and have been amused by the many refer- 
ences of the author to himself as an interna- 
tional expert on divorce law. 


The proceeding was commenced by the fil 
ing of an accusation Supreme Court 
which referred to the attorney-general 
with directions to investigate the matter set 
out in said accusation and to report the re- 
sult of his investigation to the court. The 
report filed by the attorney-general was such 
that the court felt warranted in issuing an 
order directing that official to prepare and 
serve on defendant a formal complaint. 


in the 
was 


We approve this method of dealing with of- 
fenders against the ethics of the profession. 
It is the Supreme Court's duty to license appli- 
cants to practice law and it should be their 
duty to withdraw that license when proof of 
misconduct appears. The office of the attorney- 
general is the proper office in which such com- 
plaints should be examined. It is unjust and 
unwise to impose this task on the grievance 
committees of the local bar associations. 


Mr. Donovan's offense, as appears from the 
opinion of the Court in Matter of Donovan, 
178 N. W. 143, was in publishing a booklet in 
which he is alleged fraudulently and unethi- 
cally to have advertised himself as an expert on 
divorce laws and brought disgrace upon the 
administration of justice of North Dakota by 
making it to appear that divorce was easy 
to procure in that state. Mr. Donovan, in his 
booklet, names sixteen grounds for divorce, 
when as a matter of fact there are only six. 
He declared that plaintiff need reside only six 





months in the state when one year is required 
except where cause of action arises in the state. 


The booklet was also filled with much self- 
adulation and alleged clippings from _ lead- 
ing metropolitan dailies containing fulsome 
praises of J. M. Donovan, “the international 
expert on divorce.” These clippings the Court 
held were false on their face and were not 
proven to have actually appeared in the pa- 
pers from which they purported to have been 
excerpted. 

The punishment fixed by the Court was a 
compromise. The referee recommended cen- 
sure; the attorney-general asked disbarment. 
The Court decided that censure would be a 
farce, and that disbarment was too severe since 
the defendant had reached a time of life when 
it would be difficult for him to take up any 
other business. The Court, therefore, sus- 
pended defendant for a period of six months 
with the hope, which the court expressed, that 
this would be sufficient to deter him ‘from 
ever again being guilty of this offense.” 

The courts are particularly opposed to ad- 
vertising for divorce business and have de- 
clared that it is “most reprehensible” for an 
attorney to encourage such litigation, and that 
it is ground for disbarment. People v. McCabe, 
18 Colo. 186, 32 Pac. 280, 19 L. R. A. 231, 36 Am. 
St. Rep. 270; Re Schnitzer, 33 Nev. 581, 112 Pac. 
848, 33 L. R. A. (N. S.) 941. 

We do not see, however, why other forms 
of professional advertising should not be dealt 
with in the same way. The lawyer who fol- 
lows the ambulance and secures a contract from 
the trembling hand of some torn and bleeding 
victim of the negligence of a master, or a pub- 
lic service company, or a wild-eyed automobile 
driver, is equally guilty in bringing shame and 
contumely on the profession of the law. So 
also ail cases of fraudulent misrepresentation 
by attorneys to secure business or of breach of 
trust in accounting for moneys passing through 
their hands should be dealt with sum- 
marily by the Supreme Court, which should 
bear the responsibility to keep the profession 
free from those whom, witnout knowledge of in- 
herent defects of character, they have allowed 
to enter the practice. The attorney-general can 
properly make the original investigation and a 
referee can take the evidence and make the rec- 
ommendations. The punishment can be graded 
from mere censure to disbarment. When the 
lawyer comes to learn that there is an effective 
agency for enforcing the rules of professional 
ethics these rules will be more carefully ob- 
served and the profession will take a higher 
place in the public estimation. 
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THE PHILOSOPHY OF REPRESEN- 
TATIVE GOVERNMENT.* 
By Str AucKLAND GEDDES. 

It is a pleasure, as it is a privilege, to be 
permitted to address you today. I thank 
you for the opportunity of saying some 
things which, though you have heard them 
many times before, should, | think, be said 
and yet again. I know how wearying it is 
to listen to threadbare platitudes, so I shall 
not inflict more on you than the occasion 
Our two 
We know 
it and you know it. But we each have 
much that is not shared by the other. We 
are different peoples with interests which 


demands or courtesy dictates. 
nations have much in common. 


do not coincide in every detail; but we are 
also co-trustees of a heritage which I be- 
lieve to be very precious, and it is of that 
heritage I wish to speak, because it has 
seemed to me that nationally we have each 
in our dealings with the other sometimes 
forgotten that we are responsible to the 
future, to our children and to theirs, for 
the safeguarding of a possession won at 
unbelievable cost in blood and tears. 


With your permission I shall plunge into 
the blood-stained past in an attempt to re- 
call to you in outline the history of our her- 
itage. 


Humanity is very old. How old it is nat- 
urally impossible precisely to say in terms 
of years; but, speaking of ages and per- 
iods, the mind gets some idea of the mass 
of its family tree. I do not mean of the 
evolutionary tree of humanity, but of what 
I may, perhaps, without risk of being mis- 
understood, call our post-Adamite ancestry. 
Even modern man, men and women who, 
if we may judge by their bones and skulls 
and the size of their brains, would physi- 


*The address delivered by the British Am- 
bassador August 25, 1920, at the meeting of the 
American Bar Association at St. Louis was gen- 
erally admitted to be one of the most interest- 
ing addresses ever delivered before the Asso- 
ciation. 








cally pass without remark in, perhaps 
would even adorn, the best society of Lon- 
don, Paris, or New York, lived so long 
ago in Europe that it is impossible to say 
when, how or whence they came. If you 
will allow me to say that physically mod- 
ern, up-to-date men, handsome, good-look- 
ing fellows like ourselves at the end of a 
fishing or hunting trip, a bit tanned by wind 
and sun, a little lumpy from the attentions 
of mosquitos, black flies and other members 
of the insect family, have existed in Eu- 
rope for a quarter of a million years, I 
shall be quite happy, though I think they 
have really been there much longer. 

As a European family, we have hardly 
changed in bodily structure for hundreds 
of thousands of years. I have, myself, found 
the skeleton of a girl of a remote antiquity 
whose hands and feet and ankles must have 
been as delicate and neat, whose face must 
have been as fair an oval, as the neatest 
hands and feet and ankles and fair faces 
of today. And before those obvious blood 
relations of ours lived in Europe there were 
for hundreds of thousands of years tough- 
er, rougher folk living there, with fine, big 
brains and great artistic skill, who saw 
ice ages come and go and who, though they 
did not know it, saw the dawn of what geol- 
ogists call the Pleistocene Period; they 
probably saw, also, the older Pliocene run 
its course, but that is not so certain. At the 
moment I wish merely to remind you that 
we humans have been at this business of 
living for a long time. If you will agree 
not to disagree with me when I say for a 
million years, I shall not press for any part 
of the other million and a half which some 
authorities might be persuaded to give me. 

Let us agree then that our family tree is 
a million years long, perhaps I should say 
high, and here we are, you and I, grouped 
with some sixteen hundred million other 
human beings now alive, as the choice blos- 
soms produced by all the efforts, all the 
struggles of the ages. I know no thought, 
not even the thought of God, more awe- 
inspiring than that of this endless line of 
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human ancestors who lived and loved, strug- 
gled and died. I am sure that in the main 
they were remarkably good fellows. There 
must be an immeasurable ocean of love and 
kindness, friendship and social service be- 
hind us. One would almost have thought 
that as a race we had been long enough 
here to have experienced all possible social 
arrangements and to have solved all prob- 
lems of government and community life, 
and yet we know we have not. On the con- 
trary we seem to have, at this moment, 
about as bad a mess in the making as any 
that our race has known. Why is it that 
in spite of all its striving after good, the 
human race is still liable to seizure by par- 
oxysms of hate and slaughter-lust like that 
which has just swept the world or like that 
which swept the country nearly sixty vears 
ago? 

Evidently there is at least one funda- 
mental problem of human life concerning 
which we and our ancestors have equally 
failed to reach an agreed solution. Let me 
attempt to state what I believe that basal 
problem to be. 

It is easy enough, I imagine, for one of 
the lower animals to live, to have a mate, 
to produce young, and to go the way of all 
flesh blindly believing, if there be any be- 
lief on the subject at all, that the number 
of the young will fully balance all casual- 
ties. But it is very different for a human 
animal that is physically not very strong, 
with a rather delicate mate who carries 
her babies long in pregnancy, with offspring 
of few certain instincts and a long period 
of infantile helplessness, with above all a 
highly organized brain that is apt to get 
puzzled over the most difficult questions 
of right and wrong—it is very difficult for 
such an animal to adjust itself to an envi- 
ronment which, in addition to what we may 
call the natural elements, the climate, the 
nature of the soil, or whatever it may be, 
includes also millions, nay hundreds of mil- 
lions, of equally puzzled, equally fright- 
ened human animals. As we unroll the 
scroll of history we see effort after effort 








made by men and communities of men to 
secure some reasonable adjustment between 
themselves and their environment, but man 
is so weak physically, and woman, through 
her reproductive functions so much weaker, 
and human babies with their long infancy 
and slow maturity so much the weakest, 
that it is essential for human beings if 
they are to survive and prosper to live in 
some sort of community. Naturally every 
pair, man and woman, is fearful lest their 
children perish, so if by chance they find 
themselves alone they make use in haste of 
the first community organization they can 
devise or discover which will work some- 
how. At once the real problem arises—the 
problem which has baffled man throughout 
the millenniums and baffles us still. 

It is the problem of community disci- 
pline with all that that implies, which 1s, 
of course, the sole justification for the ex- 
istence of government. In the simplest 
community unit—the family—the father is 
obviously. the disciplinarian and if any 
should question his right, the palm of the 
paternal hand or, in more extreme cases, 
the paternal club, has throughout the ages, 
until almost yesterday, provided the full, 
sufficient title. But man is mortal, and the 
gray hairs of the patriarch ultimately come 
with or without sorrow to the grave and 
his authority has to pass to some individual 
whose position is less securely founded. 
Then the family must either split into its 
component groups or in some mysterious 
way the patriarchal authority must pass 
without loss of majesty. 

I would weary you if I were to attempt 
to elaborate this part of my theme, but it is 
obvious, man’s mind being what it is, that 
in time the patriarch must almost invariably 
become a sort of god in spiritual commu- 
nism with his earthly representative. Thus 
arises tribal organization and if we wish 
to label it we must apply to this form of 
government the title primitive theocracy. 
Obviously in such a community no writ- 
ten laws are necessary; the tribal father in 
heaven continues in theory to hand out 
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through his earthly representative arbitrary 
edicts which come gradually to be tempered 
by custom and usage. Also obviously the 
bond which unites the tribe is an extended 
family tie, the chief being the head of the 
house in place of the patriarch. History 
shows that such a type of community or- 
ganization is incompatible with a national 
life. Clans may unite in support of some 
vague idea of nationality, but their union 
is always temporary and usually short- 
lived, because each being commanded by 
an absolute chief must pursue his real or 
fancied wishes and interests. 

Asia, in a manner we shall see in a mo- 
ment, developed from the tribal organiza- 
tion the fully fledged theocratic state 
such as Japan and China were. We know 
best the process of evolution of this typ- 
ically Asiatic institution in the case of the 
Jews. In the Book of Judges we get a pic- 
ture of the tribes of Israel vaguely con- 
scious of some national unity because of 
their descent from Abraham, but fighting 
nevertheless with one another and subject 
because of their weakness and lack of union 
to periodic conquest by Philistines and 
Amalekites. Finally external pressure 
forced them to unite and Saul the Benja- 
minite became king of Israel—frankly and 
avowedly the representative on earth of the 
God of Israel in heaven. The theory was 
that Saul had to be obeyed because God 
spoke through him. Rebellion against the 
king was as the sin of witchcraft, deliber- 
ate service of God’s enemy, the devil. If 
the king tried to follow his own path and 
to give effect to his own ideas, God sim- 
ply removed his guidance and inspiration 
and the king got into trouble, and the fact 
that he was in trouble was, of course, evi- 
dence that God was no longer with him. 
This happened to Saul, who was driven to 
make a pilgrimage to Endor to see if he 
could get inspiration from the devil. The 
interesting thing is that he knew that he 
could not carry on as ruler without direct 
guidance and detailed inspiration from the 

spirit world. 








Among people of strong religious feeling, 
such as the Asiatics, any number of tribes 
could be and have been united like the 
tribes of Israel under one ruler, who was 
recognized as the instrument and mouth- 
piece of divine authority. A natural and 
obvious extension of this line of reasoning 
leads to this thought: “God gives earthly 
power to his instruments, therefore con- 
querors are sent by God.” In other words, 
“Might is right because it is divine.” Do 
not let me be misunderstood. The theo- 
cratic state compounded by conquest could 
not and cannot be held together by force— 
to suppose that one man could forcefully 
control millions is absurd—the theocratic 
state may be and in history usually has 
been made by force, but it is held together 
by the belief that the ruler, the conqueror, 
is the mouthpiece of God. God picked 
him to be the ruler, therefore the person 
of the king is sacred; he is anointed with 
sacred oil; the king can do no wrong. Ob- 
viously to those whose minds work this 
way a son of a king is not common clay— 
he is nearer the god-head, perhaps some 
drops of the sacred oil have fallen on him; 
he is a prince. At once you have an aristo- 
cratic caste in the making. 

If one thinks for a moment, a society 
of the kind we have been considering must 
be static—the laws are the word of God 
and therefore as the Medes and Persians 
clearly say, they cannot reasonably be al- 
tered. It is, I am sure, also clear that the 
king in such a state was the only possible 
reformer. If anyone else wanted to make 
a change he was simply a rebel against 
God, and kings whose lives were spent in 
pleasant places—think of King Solomon’s 
unprecedented comforts—were little likely 
to lead revolutions. In a theocracy things 
have to be corrupt beyond corruption be- 
fore the impiety of revolution can be faced, 
and long before that the sword of the con- 
queror has probably demonstrated conclu- 
sively that the face of the Lord has been 
turned away and that his hand is stretched 
out in anger against his people or their rul- 
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ers. Read the history of India or China 


or any Asiatic country and watch the re- 


peated conquests. 


It is essential to grasp this Asiatic idea 
of the heaven-ruled state if we are to un- 
derstand the ills of today, because it is the 
type of all the autocracies that have been, 
and the hallmark by which you may recog- 
nize an autocracy is the idea that common 
men are made for the law—an idea not un- 
known among lawyers in democratic coun- 
tries, but clearly theocratic in origin and, 
as we shall see, violently opposed to the 
democratic ideal. 


Another sure sign of an autocratic ten- 
dency in social organization is to find that 
some men are above the law. Clearly in a 
theocracy the God-inspired law giver is 
above it. His sons and his wives have sim- 
ilar privileges, for the same sort of reason 
that the diplomatic privileges of an ambas- 
sador are extended to his secretaries and 
attaches. Obviously, too, the friends of 
one of these mouthpieces of the tribal and 
national gods of Asia will get the same con- 
sideration and, anyhow, the ruler only has 
to say they are to and they do. 


Fortunately for the world, long after 
Asia was sunk in theocratic civilization, Eu- 
rope was uncivilized and still struggling 
with a clan system. Fortunately, too, a 
race of men, the Nordic, was developed 
there who were less easily swept into ado- 
ration of the earthly manifestations of the 
divine and who had sufficient humor to see 
that to be a god’s mouthpiece was good 
business for the mouthpiece, and they struck 
the brilliant idea that they were all more 
or less mouthpieces of their god and any- 
how if not perfect mouthpieces at least 
as near perfection as any of their neigh- 


bors. 

We call the theory of government which 
some of these people have elaborated the 
theory of democracy, and history shows 





that the real working out of the theory was 
done by the Nordic peoples who had got 
into the southern part of Britain—the Eng- 
lish in short—who had particular and pe- 
culiar advantages. 


To begin with, they were in an island. 
To go on with, they never got entangled in 
that monstrous sham and fake, the Holy 
Roman Empire, which Voltaire finally epit- 
omized by saying it was certainly mighty 
but it was neither holy nor Roman, nor yet 
an empire, only a fraud. 


But do not let us forget that it was the 
fact that England was separated from Eu- 
rope by water in days of uncertain navi- 
gation that alone prevented the Asiatic the- 
ocratic idea slightly but not much modified 
from sweeping all over Europe. Even in 
England the democratic ideal almost per- 
ished, and some of your ancestors, whether 
they came here 300 years ago in what I 
am afraid must have been the uncomfor- 
tably overcrowded ship, the Mayflower, or 
later, left England because they despaired 
of its victory there. But even there it ul- 
timately conquered just as it has maintained 
itself here. Nowadays it gets at least lip 
service from peoples who have never shown 
the slightest capacity for understanding it. 

We can now define the idea of govern- 
ment which constitutes the precious herit- 
age for which you and we are the co-trus- 
tees. It is: First, that the revelation of the 
divine will is made to man through the 
understanding of all men; Second, that 
this can be expressed in laws made by the 
people for the governance of the executive 
officers whom they appoint as well as for 
the maintenance of 


national discipline 


among themselves. 

I suppose that there is no man in this 
room who does not in his heart at least 
vaguely believe that what Lincoln best epit- 
omized as government of the people, by the 
people and for the people is the best form 
of government that the human race has 





212 


CENTRAL LAW JOURNAL 


No. 12 








been able to devise in the long millenniums 
of its existence, but I wonder how many 
realize what a tremendous revolution this 
relatively new idea is producing in all hu- 
man relationships, or even how new the 
idea itself is and how little it has been 
tested. 


Nor is that all. Only a trifling minority 
of the peoples of the world understand it. 
I doubt if even in Europe there is a major- 
ity which supports it, certainly there is not 
a majority which understands it. I would 
like to be convinced that there was a ma- 
jority really understandingly in favor of it 
in the British Isles. 


tinue without a serious setback we who be- 


If the idea is to con- 


lieve in it will have to stand firmly together, 
for there are powerful forces opposed to 
it. So far as we know, the millions of 
Asia have opposed the idea throughout all 
their history, although a small number of 
Asiatics are now loud in its support. Is- 
The Bol- 
sheviki are naturally violently opposed to 


lam necessarily is opposed to it. 


it. So, too, is everyone in every land who 
has what he regards as a big idea or great 
principle or incalculable good which he or 
she wishes to force upon the people wheth- 
er they wish it or no. So, too, in all coun- 
tries are many of those who have great pos- 
sessions. So of course is everyone who 
makes the demand that he is outside the 
law. I do not mean that all these people 
are conscious of their fundamental hostil- 
ity to the democratic idea. 


I have listened to a labor leader with the 
mentality of a medieval robber baron argue 
in the same breath that might was right and 
that his union should be outside the law 
and that the voice of the people must pre- 
vail, though I could not help suspecting 
him of mentally spelling people with a cap- 
ital P. 


But let us state this idea again in differ- 
ent ways so that we may see it in some of 





its bearings and see if we really are whole- 
hearted supporters of it ourselves. 


First the easy question: Is the power of 
a government, whether it be an individual 
or a committee of some sort—a cabinet— 
derived directly from God or indirectly 
through the will of the people? We can all 
answer that. 


Do we believe that the laws of a nation 
interpreted by its judges constitutes the 
supreme earthly power over man’s conduct 
and that before the law governors and gov- 
erned are equal, subject to its provisions, 
controlled by its statutes? And believing 
do we all so conduct ourselves? 


Do we believe neither wealth nor fame 
nor influence nor social position diminishes 
the utter subordination of their happy own- 
ers to the law? 


Do we believe neither poverty nor weak- 
ness nor friendlessness increases the unfor- 
tunate’s subjection to the law? 

Or again can we say this: 

Do we believe that knowingly to break 
the law is the great crime against society? 

The state is truly the commonwealth. 
If its service so requires my house and 
lands, my wealth, my life are now and al- 
ways freely at its disposal. 

Or this: 


Except through the law I have nothing; 
except through the law I am nothing. 

Can we go further and say the law marks 
merely the line which separates conduct 
which may be good or bad from conduct 
which is so bad that society has to take 
active steps to discipline offenders, that 
merely not to break the law is not the whole - 
duty of man to the society which protects 
and nurtures him from the cradle to the 
grave. 


If we believe all these things and practice 
them we are moving on in the direction 
which I believe to be the only hopeful one 
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—the direction in which humanity must 
pass to escape from the hopeless treadmill 
of the millenniums with their wearying rep- 
etition of struggle, some prosperity, war, 
slaughter, chaos and struggle again. 


Theocracy and autocracy, forceful appli- 
cation of the big idea, inevitably leads to in- 
equality before the law and so to tyranny, 
revolution and chaos or to decadence, con- 
quest and chaos. That way lies no hope. 


Let the Bolsheviki and their supporters 
in all lands prate as they will of reaction- 
aries and imperialists. They themselves 
are the reactionaries. Their admitted doc- 
trine is to establish a privileged class which 
they call the proletariat but they mean by 
that term a select body of their own sup- 


porters. Their whole creed is to force on 


society a great idea which has been revealed’ 


to them and to them alone and like it or 
dislike it, society is to swallow it whole— 
and that is nothing but pure theocracy. But 
remember that in the theocratic theory 
might is right because it is divine and apply 
that remembrance to the position of affairs 
today. 


But let us not forget that though the Bol- 
shevik creed is one of reaction, there are 
others who in their hearts believe almost 
exactly what the Bolsheviki believe though 
they pass as good democrats—people who 
claim privilege on account of birth or 
wealth. 


We have in fact to maintain the heritage 
of freedom against assault from within and 
without, the priceless heritage of a great 
idea conceived by the Nordic people and 
slowly and painfully brought into practice 
in workable form in England, then brought 
here and developed and strengthened, then 
passed to British dominions, then trans- 
planted into countries that never have un- 
derstood it and though at each transplan- 
tation it has been modified, its original 
catchwords have spread far and wide. Its 





superficial glamour has dazzled many mis- 
understanding eyes. It is now in danger 
from its popularity. Even its enemies try 


to conceal their actions behind its phrases. 


Whatever difficulties might arise between 
our nations, | believe that nothing is more 
important than this, that you and we stand 
together to defend the hard-won hope of 
mankind that through law made by the 
people for their own disciplining, man will 
at last escape from the toils that have 
snared the feet of his ancestors and will 
have taken a great stride towards the solu- 
tion of the problem of how he with his 
physical weaknesses and his mental 
strength shall live in communities in peace 
and ordered freedom one with the other. 

Our nations are co-trustees for humanity 
that the theory and practice of democracy 
shall not suffer distortion or diminution in 
spite of avalanches of assaults loosed upon 
it by its enemies, by all who desire to bene- 
fit humanity through some great idea of in- 
calculable good, by all who as individuals 
seek for themselves privileges over their 
fellows and deny the equality of man be- 
fore the law. 


But let us also remember that in a real 
democracy, the law merely marks the line 
at which society must forcibly punish, to 
save itself from disintegration and that 
democratically made laws can never hope 
to set the standard of life at which good 
citizens must aim. Each must find his star 
within the recesses of his own being, for 
it is the great strength of the democratic 
practice of government that it sets no 
bounds to upward movement, it lays down 
no code of morals, it guarantees freedom 
to each though it says sternly to the 
wreckers “Transgress and you will be pun- 
ished.” ‘The spring of the upward move- 
ment in democracy is in religion, not in law, 
and that must ever be, for “The children 
of this world are wiser in their generation 
than the children of light.” 
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DEED—CANCELLATION IN 


WYNN et al. v. KENDALL. 


EQUITY. 


Supreme Court of Mississippi. June 28, 1920. 


85 So. 85. 
(Syllabus by the Court:) 


Where a deed is given in consideration of 
an agreement to support grantor, but containing 
no provision for forfeiture for failure to per- 
form agreement, and reserving no lien in the 
deed to secure performance of consideration, it 
will not be canceled in equity for failure to fur- 
nish support. 


ETHRIDGE, J. Mrs. Kendall filed a bill in 
the chancery court, alleging that on the 20th 
day of August, 1912, she conveyed certain land 
to C. K. Wynn and Mary M. Wynn, the con- 
sideration of which, as set forth in the deed, 
reads as follows: 


“That for and in consideration of the sum 
of five dollars ($5.00) cash in hand paid to 
the said Mary J. Kendall by the said C. K. 
Wynn and Mary M. Wynn, the receipt whereof 
is hereby acknowledged, and in further consid- 
eration of the said C. K. Wynn and Mary E. 
Wynn furnishing the said Mary J. Kendall 
with board and lodging for and during the term 
of her (the said Mary J. Kendall’s) natural 
life in the home or house of the said C. K. and 
Mary M. Wynn, or wherever the said C. K. and 
Mary M. Wynn should reside, the said Mary 
J. Kendall to be treated and looked after the 
same as one of the family of the said C. K. and 
Mary M. Wynn, and in further consideration of 
the sum of forty dollars ($40.00) to be paid 
by the said C. K. and Mary M. Wynn annually 
to the said Mary J. Kendall on the 15th day of 
November, and thence annually thereafter dur- 
ing her said natural life, the said Mary J. 
Kendall by these presents does grant, bargain, 
sell,.convey, and confirm unto the said C. K. 
Wynn and Mary M. Wynn the following de- 
scribed land, lying, being, and situate in Holmes 
County, State of Mississippi, and described as 
follows.” 


And that the said writing, though absolute 
on its face, was not so intended and agreed, 


but that it was agreed and understood be- 
tween the parties that the premises conveyed 
were to be held by the defendants, conditioned 
upon the carrying out of the agreements set 
forth in the bill, and more particularly in 
the deed made Exhibit A to the bill, the per- 
tinent provisions of which are above set forth, 
and alleging that upon failure of said defend- 
ants to carry out said agreement the said 
premises were to revert to the complainant; 
that the appellants entered into possession of 





the premises and are still holding the same; 
and that in accordance with the said writing 
the defendants came to live with her in her 
said home, and at first treated the complain- 
ant kindly, but soon thereafter began to grow 
unkind and inconsiderate, and at times it 
amounted to abuse and insult, and that finally 
she learned indirectly of proposed attempts 
upon her life by C. K. Wynn; and that through 
his treatment, and her fear, she cannot live 
with him—and prayed for a cancellation of said 
deed, or if that could not be done, then to be 
allowed her support during the remainder of 
her natural life, and that such maintenance 
and support be decreed a lien upon the land. 
The answer denied the material allegations of 
the bill so far as the understanding of the 
deed and the alleged fraud, violence, and mis- 
treatment were concerned, and denied that they 
had refused to carry out their agreement to 
support the complainant. 


The complainant testified that she lived 
with the defendant from August, 1912, until 
November or December, 1916. Her testimony 
fails to show fraud in the execution of the 
deed. The deeds were drawn by an attorney 
named Wiener, who then lived at Durant, 
Miss., and who is shown ¢o be an attorney 
of good standing and character. Complainant 
testifies that the deed was read over to her, 
according to her understanding of the agree- 
ment as set forth in the bill. The deed was 
placed on record, and no effort was made to 
set it aside until March, 1917, when this bill 
was filed. Her testimony in reference to her 
treatment shows that she was treated well 
in the early part of this arrangement, and 
that she had plenty to live upon; but the 
treatment complained of is abusive language, 
and her testimony that on one occasion he 
drew a gun, all of which was denied by both 
Mr. and Mrs. Wynn. 

The evidence shows that Wynn is solvent, 
and that a judgment against him could be col- 
lected on execution. The chancellor decreed 
the cancellation of the deed, reciting that 
the— 


“Court finds that the deed executed by the 
complainant, Mary J. Kendall, to C. K. Wynn 
and Mary M. Wynn on the 20th day of Au- 
gust, 1912 (reciting the description of the 
land), was entered into under a material mis- 
take on the part of Mrs. Mary J. Kendall, but 
without fraud on the part of the complain- 
ants.” 


The bill is drawn upon the theory of a mis- 
take in the deed and breach of the considera- 
tion, and we think the proof falls far short 
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of the standard required by law to cancel a 
conveyance for mistake. In Ayers v. Mitchell, 
3 Smedes & M. 683, the rule is laid down that 
a complainant who seeks to rescind a contract 
for the sale of real estate must show clearly 
the defect in the title and that there has been 
fraud, accident, or mistake, and the remedy 
must have been pursued in good time. See, 
also, Johnson v. Jones, 13 Smedes & M. 580; 
Jones v. Smith, 33 Miss. 215; Christian v. 
Green, 45 South. 425. This court has held in 
several cases that the failure to furnish sup- 
port in accordance with the promise, which 
was the consideration of the deed, is not suf- 
ficient to support a suit for cancellation of 
the deed. Lowrey v. Lowrey, 111 Miss. 153, 71 
South. 309; Dixon v. Milling, 102 Miss. 449, 59 
South. 804, 48 L. R. A. (N. S.) 916; Lee 
v. MeMorries, 107 Miss. 889, 66 South. 278, 
L. R. A. 1915B, 1069. And these cases held, 


also, that if there was no express lien re 


served to secure the performance of such prom- 
ise no equitable lien will be implied. 


The complainant does not show that she was 
incompetent to understand the deed, does not 
allege any weakness of mind, nor any confiden- 
tial relation between her and the grantees in 
the deed, nor is there any averment of un- 
due influence, nor proof of same, nor is there 
any showing of inadequacy of consideration. 
We think the showing made is wholly insuffi- 
cient under the authorities above cited to sus- 
tain the chancellor’s decree. If the _ proof 
should show that the complainant could not 
live with the defendants because of their mis- 
treatment, brought about by their conduct, she 
could maintain a suit for support for such 
amount as would be reasonable in the com- 
munity where she lived, and in the condition 
or station of the parties to the suit; but there 
is not sufficient ground to cancel the deed. 


The judgment will, therefore, be reversed, 
and the cause remanded, for such further pro- 
ceedings in consonance with this opinion as 
may be deemed proper. 

Reversed and remanded. 


Nore—Cancellation in Equity of Deed for Non- 


support of Grantor.—The facts in the instant case 
do not show that there was any special relation- 
ship at the time the conveyance was executed, 
existing between grantor and grantees or that 
there was any question of fraud involved, 


In a note to Grant v. Swank, W. Va.. 81 S. E. 
967, as reported in L. R. A. 1915B, at page 881, 
it is said: “While as held in Grant v. Swank 
and by the weight of authority, a provision in 





a deed for the support of the grantor does not 
constitute an equitable lien upon the property 
conveyed in favor of the grantor, nevertheless 
this doctrine will not preclude courts of equity 
from changing the grantor’s support upon the 
premises conveyed whenever, from the language 
of the parties or the attending circumstances, they 
can infer an intention to create such a change.” 


Thus the peculiar character of contract may 
warrant such an inference, as where a party well 
advanced in years makes a conveyance to a child 
or other relative for the purpose of suitable sup- 
port and being relieved from the care and re- 
sponsibility of management of property. Thus 
in Bruer y. Bruer, 109. Minn. 260, 123 N. W. 
813, 28 L. R. A. (N. S.) 608, in speaking of 
grantors, it is said: “They part with their prop- 
erty in the expectation and belief that their fu- 
ture necessities and comforts are fully provided 
for, and in an abiding faith that natural affec- 
tion and filial duty will prompt and secure a 
faithful discharge of the obligations assumed by 
the child to whom they convey. here is in 
such transactions an element of confidence re- 
posed by the old people in their grantee, sacred 
in its nature, a breach of which, and retention of 
the benefits, no court could tolerate by a refine- 
ment upon technical rules and principles of law.” 


In Bogie vy. Bogie, 41 Wis. 209, speaking of a 
parent grantor, it was said: “A person incapac- 
itated by the infirmities of age from active pur- 
suits naturally feels a strong desire to place the 
fruits of his industry and enterprise where they 
will secure to him during the remnant of his life, 
a suitable and proper maintenance without fur- 
ther care and labor on his part. * * * He relies 
upon the filial affection of his child for the faith- 
ful and cheerful performance of the obligation. 
* * * Such a transaction on the part of the father 
is prompted often by necessity, always by affec- 
tion for and trust in the son to whom he has 
transferred his means of support. * * * This is 
not only a moral and religious duty, but it is a 
duty of which courts of equity will take cog- 
nizance and grant proper relief for its nonper- 
formance.” 


In a later Wisconsin case it is pointed out 
that in a voluntary conveyance made for a val- 
uable consideration it was held not essential to 
a valid condition that right of re-entry should be 
expressly reserved. Gilchrist v. Foxen, 95 Wis. 
428, 70 N. W. 585. See also Knutson y. Bortrak, 
99 Wis. 469, 75 N. W. 156; Glocke v. Glocke, 
113 Wis. 308, 89 N. W. 118, 57 L. R. A. 458. 
And in Brenger vy. Brenger, 142 Wis. 26, 125 
N. W. 109, 26 L. R. A. (N. S.) 387, 135 Am. 
St. Rep. 1050, it was ruled that where the consid- 
eration of support wholly fails without reasona- 
ble excuse on the part of grantee, the condition 
subsequent of cancellation will be enforced. See 
also Lowrey y. Finkleston, 149 Wis. 222, 134 
N. W. 691. 


Other cases, quite numerous, hold grantor is 
left to his remedy at law. See Gardner v. 
Knight, 124 Ala. 273, 27 So. 298; Thompson v. 
Lanfair, 127 Ga. 557, 56 S. E. 770; Anderson v. 
Gaines, 156 Mo. 664, 57 S. W. 726; Shepardson 
v. Stevens, 77 Mich. 256, 43 N. W. 918. 


But there is another consideration that may 
be involved in all of such cases of which a court 
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of equity takes cognizance and that is fraud in 
the inception of the contract; that is to say, if 
grantee secures the deed without intending to 
carry out the performance which he has prom- 
ised. Many cases adjudge cancellation under 
such circumstances as for example Salyers v. 
Smith, 67 Ark. 526, 55 S. W. 936; Cooper v. 
Gum, 152 Ill. 471, 39 N. E. 267; Sherwin v. 
Flinn, 155 Ind. 422, 58 N. E. 549. And some 
cases hold that retention of the estate conveyed 
is strong proof of fraud. Diggins v. Doherty, 
4 Mackey (D. C.) 172; Reid v. Burns, 13 Ohio 
St. 49, and Bogie v. Bogie supra. 


In Reid vy. Burns itis declared in effect that 
the reason of this doctrine is its being against 
justice and good conscience for such a grantee 
being allowed to abandon performance and hold 
the fruits of a presumptive fraud. 


It should be thought true that where intimate 
relationship arises and there is a moral duty in 
addition, that equity may intervene to prevent 
any profiting at the expense of grantors. i 








ITEMS OF PROFESSIONAL 
INTEREST. 


PROGRAM OF THE MEETING OF THE CALI- 
FORNIA BAR ASSOCIATION. 


The eleventh annual meeting of the Califor- 
nia Bar Association will be held September 
23, 24 and 25, 1920, at Sant> Cruz. The head- 
quarters will be the Hotel St. George. 


The President’s address will be given by Mr. 
Bradner W. Lee of Los Angeles; his subject 
will be “Some Problems of the Hour and the 
Responsibilities and Duties Concerning Them.” 
The annual address will be given by Mr. M. R. 
Kirkwood of Stanford University. 


The following special committees will report: 
Committee on Community Property Law, Perry 
Evans of San Francisco, Chairman; Committee 
on Status of Laws Relating to Disbarment of 
Attorneys, Grant H. Smith of San Francisco, 
Chairman; Committee on Laws Relating to 
Franchises, W. P. Bosley of San Francisco, 
Chairman. 


There will be the reports of the usual sections 
of the Association and of the regular standing 
eommittees. 


The annual banquet will be held at the Hotel 
St. George on Friday evening, September 24. 





MEETING OF THE AMERICAN 
CIATION. 


BAR ASSO- 


The meeting of the American Bar Association 
in St. Louis, August 25 to 28, 1920, was a suc- 
cess from every angle. The soul-stirring ad- 
dresses, the fine receptions and social enter- 
tainment and the cool, clear, crisp weather, 
made the thousand delegates enjoy every min- 
ute of their stay. 

The meeting of the Conference of Commis- 
sioners on Uniform State Laws preceded the 
meeting of the American Bar Association con- 
vening on August 19 and adjourning August 
24. The sessions were held in the smal] ban- 
quet hall of the Statler Hotel. A remarka- 
able thing about this meeting was the fact 
thirty-nine states were represented. Four acts 
which have been pending before the Conference 
many vears were finally passed and recommend- 


_ ed to the states for adoption. They were the Uni- 


form Act Concerning Proof of Statutes of Other 
States, the Uniform Foreign Depositions Act, 
the Uniform Vital and Penal Statistics Act, 
and the Uniform Occupational Diseases Act. 
The greater time of the Conference was 
consumed in discussion of three tentative Uni- 
form Acts, namely, the Uniform Corporation 
Act, the Uniform Declaratory Judgments Act 
and the Uniform Occupational Diseases Act. 
Some discussion took place over amendments to 
the Conditional Sales Act. Representatives of 
farm implement manufacturers appeared before 
the Conference and pleaded for a change in the 
Act with respect to their right to take back 
property sold to dealers without the necessity 
of a public sale, on giving to the dealer full 
credit for the amount already paid on ma- 
chines. A slight change in the Act to take 
care of this particular case was made and rec- 
ommended to the various state legislatures for 
adoption. : 
The meeting of the American Bar Association 
convened on Tuesday, August 25, 1920. Hon. 
Hampton L. Carson of Philadelphia delivered 
the President’s address. His subject was the 
Evolution of Representative Government, and 
his treatment of the subject was noteworthy 
from a literary and historical as well as a legab 
point of view. Following Mr. Carson’s address 
was that of the new British Ambassador, Sir 
Auckland Geddes. Strangely enough, his sub- 
ject supplemented the address of President Car- 
son, being a discussion of the Philosophy of 
Representative Government. This address 
aroused much interest and was discussed not 
only by the delegates but by the local press of 
the city. It developed the thought that Democ- 
racy was comparatively a new idea in the world 














Vou. 91 


CENTRAL LAW JOURNAL 





217 








and a stranger to more than two-thirds of the 
people of the earth, and that even those gov- 
ernments which claim to be governments of the 
people are not so in any real or absolute sense. 
Sir Auckland has a splendid presence and per- 
sonality and a voice of deep resonance and 
beauty which filled the whole Shubert-Jeffer- 
son Theater, where the Association held its 
meetings. We publish Sir Auckland’s address 
in full in this issue of the Journal. 

On Wednesday afternoon the various sec- 
tions—Judicial, Legal Education, Criminal Law 
and Criminology, Comparative Law and Public 
Service Law—held interesting sessions. Wed- 
nesday night Viscount Cave, Lord Justice of 
Appeal of England, who spoke at the Judicial 
Banquet the night before, addressed the Asso- 
ciation in the Shubert-Jefferson Theater on the 
subject, The Present Outlook of International 
Law. 

Lord Cave carefully avoided any direct ref- 
erence to the League of Nations, except to say 
that some such League is absolutely necessary 
to give force and sanction to international law. 
He dwelt more at length on the work of Mr. 
Root and those who labored with him and who 
last July laid the foundations for a Court of 
International Justice under the League of Na- 
tions. Lord Cave explained that the court is to 
consist of eleven judges and four supplementary 
judges, holding at least one session a year and, 
except when otherwise agreed, is to sit with a 
full court of eleven or at least-nine of the mem- 
bers. This court is to have power to adjudi- 
cate upon the usual juridical questions which 
are fully enumerated in the scheme, but is to 
adjudicate between states only and not individ- 
uals. It is to be guided not by arbitrary opin- 
ion, but by international law, and its judgments 
are to be reasoned, a judge who dissents being 
able to record his dissent. 

Lord Cave aroused enthusiasm when he de- 
clared that “there can be no real and effective 
international law until there is some standing 
tribunal composed of men of outstanding abil- 
ity and judicial temper who have the confidence 
of the civilized world and are authorized, on 
the application of any nation aggrieved, to in- 
terpret and administer that law.” 

On Thursday evening, August 26, 1920, Hon. 
Albert J. Beveridge delivered an address on 
“The Attack on American Fundamentals,” in 
which he made a plea for the right of freedom 
of speech, declaring that neither Congress nor 
the Executive could hope to stamp out Bolshe- 
vism or anarchy by repressive measures. The 


floodlight of an open forum is the best anti- 
dote to such distempers declared the speaker. 





. ‘Constitutional 





Senator Beveridge recalled a period in Ameri- 
can and world history very similar to that 
caused in America and the world today by the 
Russian Revolution. He referred to the effect 
of the French Revolution on England and Amer- 
ica. On this point he said: 


“The French Revolution terrified the world. 
Established order everywhere was threatened 
and quaking. The Christian and civilized gov- 
ernments, as they then styled themselves, Great 
Britain, Prussia and Austria, combined to crush 
by force of arms what they fervently believed 
to be a menace to civilization. 


“In many countries, but particularly in the 
United Kingdom and in America, the Jacobins 
of France had earnest adherents. In England 
organizations were formed, principally among 
workingmen, but including scholars and writ- 
ers, for the purpose of securing democratic 
changes in the British constitution, such as 
universal suffrage and annual Parliaments— 
reforms which, at that time, were regarded by 
static minds as destructive, revolutionary, an- 
archistic. These societies were comparatively 
small as to numbers and without much influ- 
ence. 


“Yet not only the Royal Government, but also 
the ‘higher classes,’ as May calls them in his 
History of England,’ became 
wildly alarmed, and, together with men of prop- 
erty and substance everywhere, formed counter 
societies for the purpose of preserving law, or- 
der and the existing constitution. It was these 
societies that Sir Thomas Erskine publicly 
branded as enemies of freedom. 


“These organizations raised funds, employed 
spies, and in every way supported and encour- 
aged the government in a crusade to suppress 
and punish obnoxious writings and speeches: 
and everywhere men were arrested, indicted, 
tried and convicted for sedition or constructive 
treason. Mere statements, which today are the 
commonplaces of liberty, were condemned as 
incitements to subvert the British constitution 
and overthrow the government. A period of 
repression and suppression occurred—a legal 
reign of terror. 


“Judges held to be criminal mere proposals 
to change or improve British institutions. One 
eminent justice avowed that universal suffrage 
‘would unquestionably be tantamount to a total 
subversion of this British constitution,’ a state- 
ment typical of those which, at that time, fairly 
spouted from the bench. Among felons that 
crowded the ‘convict ships’ bound for Australia 
was an occasional hero of conscience. Botany 
Bay was enriched by some of the best and no- 
blest characters in the kingdom, deported for 
sedition and constructive treason. 

“The government procured the enactment of 
the celebrated repressive measure of 1795. Fox 
denounced them as destructive of liberty, and 
prophesied that they would increase the agita- 
tion they were designed to suppress. Arrests, 
trials, convictions increased. In the name of 
patriotism a sort of holy war against ideas was 
proclaimed and ruthlessly carried on; the gov- 
ernment required everybody to incase their 
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minds in a strait-jacket of conventional 


thinking. 

“Only a few great lawyers and statesmen 
withstood the prevailing panic and fought for 
popular rights,” he continued. “The British act 
of 1795 declared mere membership in certain 
societies to be criminal. The great bulk of 
the British people were sound, however, and 
abhorred the French Revolution as much as 
King George himself. 

“In America clubs were formed calling them- 
selves Democratic societies, through which the 
gospel of French republicanism was sown broad- 
cast. John Marshall, then Secretary of State, 
avoided a conflict with France, and Congress 
enacted the alien and sedition laws of 1798 in 
an hour of madness and in the midst of terrific 
popular excitement. 


“John Marshall, then a Federalist candidate 
for Congress, deplored the folly of. his party 
associates. He thought these repressive laws 
unwise, unnecessary, unjust and sure to in- 
crease the outcry against the gdvernment in- 
stead of hushing the clamor. So did Alexander 
Hamilton. 


“Let us not establish a tyranny,” wrote that 
greatest of American constructive statesmen. 
But the Federalists in Congress and most of the 
influential leaders of the party throughout the 
country—‘the wise, rich and good,’ as they 
called themselves—had completely lost their 
heads. Terror of the French Revolution and 
hatred of democracy had extinguished their 
common sense. 


“Republican Congressmen bitterly resisted the 
alien and sedition bills; they said that those 
measures violated the guarantees of the first 
amendment. The Federalist champions of the 
ict insisted that the proposed legislation was 
within those guarantees because the freedom 
of speech and press thus safeguarded was only 
that understood and practiced in England at the 
time the first ten amendments were adopted. 
They declared that the first amendment was 
controlled by the common law of sedition and 
Blackstone’s assertion that the freedom of the 
press consists only ‘in laying no previous re- 
straints upon publications.’ 

“In vain did the Republicans point out that 
the exact reverse was the historical fact and 
that the liberty of press and speech safeguard- 
ed by the first amendment was that then pre- 
vailing, not in England, but in America. The 
Federalist majority paid no heed, and the alien 
and sedition bills became laws. 

“In the numerous prosecutions in the national 
courts, the judges all of whom belonged to the 
Federalist party that had enacted these repres- 
sive statutes, acted and spoke in the same 
manner and words that the English judges 
had used from the beginning of the French 
Revolution and were continuing to employ. 
Their charges to juries were like stump speech- 
es; they denounced France in terms of unbri- 
dled and lurid violence; they browbeat witness- 
es, lectured counsel, assailed prisoners at the 
bar. In this spirit the Federalist judges inter- 
preted the sedition law of 1798 by the theory 
of those who had enacted that unwise and un- 
happy statute. Thus it was that the eighteenth 
century British theory of sedition and free- 





dom of spéech and press crept into American 
jurisprudence. 

“Thus, by what the people considered to be 
a judicial assault upon the American funda- 
mental of free speech, the Federalist judges 
brought upon the national judiciary the most 
determined and formidable attempt ever made 
in our history to shackle its power and destroy 
its independence. The bitter hatred and pro- 
found distrust of the bench caused by the ac- 
tion of national judges in construing and en- 
forcing the sedition act of 1798 all but wrecked 
our judicial establishment—-and that bitterness 
and distrust lasted for more than half a cen- 
tury. Yet the courts are the one steadying in- 
fluence in our democracy, without which pop- 
ular government would wreck itself to pieces, 
and this influence was impaired, well nigh de- 
stroyed, by the judges themselves. 

The right of Congress to pass such repressive 
measures, as thus contructed and enforced, was 
taken directly to the people at their very first 
election, while the national courts were thus 
expounding and enforcing the sedition act. In 
such fashion the meaning and purpose of the 
first amendment became the one capital issue of 
the presidential and congressional campaigns 
of 1800, which resulted in the election of Tho- 
mas Jefferson and the capture of both houses 
of Congress by heavy majorities. As nearly as 
such an event may be said to be possible, the 
people at the ballot box placed their interpre- 
tations upon a vital provision of our funda- 
mental law.” J 

The following officers were elected for the 
ensuing year: President, William A. Blount of 
Pensacola, Fla.; Secretary, W. Thomas Kemp 
of Baltimore; Treasurer, Frederick E. Wad- 
hams of Albany, N. Y. The following were 
elected to the executive committee: John B. 
Corliss of Detroit; John T. Richards of Chi- 
cago, and Hugh Henry Brown of Tonopah, Nev. 








HUMOR OF THE LAW. 


“Ain’t you getting some big fees out of 
this case?” snapped the lawyer. 


“T am,” said the alienist. “Ain’t you?” 
Then the cross-examination veered into other 
channels.—Louisville Courier-Journal. 


Wimmen voters this year. 

Yes, and these short skirts make a lot of 
wimmen look like little girls. 

That’s right. You gotta be careful who you 
try to pat on the head.—Louisville Courier- 
Journal. 


“Is there any way a man can avoid paying 
alimony?” asked the friend who was seeking 
free advice. 

“Sure,” replied the lawyer, “He can stay 
single or stay married.”’—Detroit Free Press. 
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2 Adverse Possession—Purchasing Peace.— 


One in possession of property under a claim of 
right thereto may attempt to buy his peace 
from adverse claimants without recognizing the 
title of adverse claimants or interrupting the 
period of limitations—Chapman vy. Dickerson, 
Tex., 223 S. W. 318. 

2. Aliens—Expulsion.—There is no constitu- 
tional limit to the power of Congress to exclude 
or expel aliens.—Colyer v. Skeffington, U. S. D. 
C., 265 Fed. 17. 

3. Assignments—Obligatory Contract.—Pay- 
ment to be made by a city under a contract, 
though an expectancy, was not a mere pos- 
sibility coupled with no interest, as perform- 
ance of obligatory contract would produce it, 
and contractor could assign it; assignment oper- 
ating in equity, and creating ownership in as- 
signee of so much of designated fund, when 
created, aS was specified and assigned, as- 


signee’s ownership not depending on consent 
of city or filing of assignment.—Hinkle Iron 
Co. v. Kohn, N. Y., 128 N. E. 113. 


4. Attachment — Safety Deposit.—The con- 
tents of safety deposit boxes are subject to 
garnishment or attachment.—West Cache Sugar 
Co. v. Henderson, Utah, 190 Pac. 946. 

5. Bankruptey — Malicious Injury.—Under 
Bankruptcy Act, § 1l7a2, excepting from release 
liabilities for obtaining property by false pre- 
tenses or for willful and malicious injury, a 
judgment for funds larcenously converted from 
a bank is not released by a discharge.—Young 
v. City Nat’l Bank of Galveston, Tex., 223 S. W. 
340. 

6. Banks and Banking—Forgery.—A bank 
had no right to charge a depositor’s account 
with money paid out upon a check, wnere the 








indorsement of the payee was forged.—Bennett 
v. First National Bank of Hollywood, Cal., 190 
831. 

7. Bastards—Presumed Legitimacy.—The law 
presumes that children who have been born 
as a result of a ceremonial marriage are legiti- 
mate.—Michaels v. Michaels, N. J., 110 Atl. 573. 

S: Bills and Notes—Value Received.—The 
phrase “for value received,” in a promissory 
note, is presumptive evidence of consideration. 
—Greeley v. Greeley, Me., 110 Atl. 637. 

9. Brokers — Dividing Commission.—Where 
plaintiff, a broker, who had an agreement with 
defendant, another broker, for a division of 
commission for sale of land, procured the cus- 
tomer, who subsequently made the purchase 
and gave his name to defendant, with an offer 
for less than the stated price of the tract, and 
defendant thereafter closed the sale with that 
customer for the stated price, knowing that he 
was plaintiff's customer, but not knowing of 
a better offer made by him to plaintiff than 
plaintiff had communicated, plaintiff was en- 
titled to his share of the commission.—Winslow 
v. Day, N. Y., 183 N. Y. Sup. 3. 

10. Revocation of Agency.—Where an own- 
er wrongfully revoked the authority of a bro- 
ker, and refused to complete the sale before 
the terms were agreed upon, the broker can- 
not recover his commission for performance of 
his contract, but can recover damages for the 
wrongful breach, which included, not only the 
reasonable value of his services and his ex- 
penses, but his probable profit from the trans- 


Pac. 








action.—E. A. Strout Farm Agency vy. De For- 
est, N. Y., 183 N. ¥. Sup. 119. 
11. Carriers of Goods—Carmack Amendment. 


—Under the federal rule applicable to inter- 
state shipments by reason of the Carmack 
Amendment, delay, whether reasonable or not, 


is as a matter of law not a concurring proxi- 
mate cause with an act of God, the intervention 
of which the delay makes possible.—Spitzer v. 


Porto Rican Express Co., N. Y., 183 N. Y. Sup. 
19, 
12.——-Forwarding Agent.—If goods are de- 


posited with a forwarding agent merely as the 
initiatory step towards starting them in itinere, 
the forwarding agent having undertaken to 
do no more than to safely keep the goods and 
forward them when the opportunity offers it- 
self, and being in no wise interested in their 
carriage after delivery to the carrier, such 
agent cannot be regarded as a common car- 
rier.—Heath v. Judson Freight Forwarding Co., 
Cal., 190 Pac. 839. 

13.——Unreasonable Charge.—At common law, 
where a carrier refused to receive goods offered 
for carriage except upon the payment of an 
unreasonable sum, or received the goods and 
carried them and then exacted an unreason- 
able charge as a condition of the delivery of 
the goods, an action could be maintained in 
court to recover the excess over a reasonable 
charge.—Chicago, R. I. & P. Ry. Co. v. Gist, 
Okla., 190 Pac. 878. 

14. Carriers ef Live Stock—Inherent Vices. 
—Where cattle were received by a carrier for 
shipment in good condition, the burden is on 
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the carrier to show that damage suffered dur- 
ing shipment was caused by the inherent vice 
and defect of the cattle-—Leon v. Hines, Tex., 
223 S. W. 239. 


15. Certiorari—Prerogative Writs.—Certior- 
ari and prohibition are prerogative writs, and 
not writs of right, and will not be issued where 
there is another adequate remedy.—Chew v. 
Superior. Court, R: I., 110 Atl. 605. 


16.——Return.—Where irrelevant matter is 
submitted as part of the return, the proper 
practice is not to strike out such matter from 
the return, but to disregard it on the hearing 
on the return made.—People v. Leo, N. Y., 183 
N. Y. Sup. 37. 

17. Charities—Cy-Pres.—If 
quest is impracticable, general intention will 
be carried out.—Christian v. Catholic Church 
of St. John the Baptist of Paterson, N. J., 110 
Atl. 579. 


18. Chattel Mortgages—Conversion.—Conver- 
sion of mortgaged automobile did not result 
from the mortgagee’s failure at once to pro- 
ceed to foreclosure after taking possession of 
the car pursuant to the terms or the mortgage 
on default in payment of a single monthly in- 
stallment note.—Lipper v. McLain, Tex., 223 S. 
W. 349. 


charitable  be- 


19. Commerce—Employers’ Liability Act.— 
A brakeman employed on a train hauling bal- 
last to be used on the main track of an inter- 
state carrier was engaged in interstate com- 
merece, and the Federal Employers’ Liability 


Act applied in an action for personal injuries. 
—Kansas City Southern Ry. Co. v. Leinen, Ark., 
223 S. W. 1. 


20. Cerporations—Comity.—The rule of com- 
ity does not require that foreign corporations 
be allowed to enforce contracts in conflict with 
the laws of this state, or the enforcement of 
which would give to the citizens of another 
State an advantage which a resident of this 
state would not have.—Holt v. Aetna Building 
& Loan Ass’n, Okla., 190 Pac. 872. 

21. Dissolution.—The property of a _ cor- 
poration, including rights of contract and 
choses in action, upon dissolution, becomes 
vested in the stockholders subject to the rights 
of creditors, and ordinarily and in the absence 
of debts the stockholders become the owners 
of the assets.—Smith v. Kenwood Land Co., 
Ore., 190 Pac. 962. 


22. Laches.—Where a stock subscriber did 
not learn of a fraud and his right to rescind 
until about four months previous to action, and 
then promptly offered to rescind, his four 
months’ delay in consulting an attorney was 
not so unreasonable as to amount to laches, 
where determination of his legal rights was 
difficult—Munson v. Fishburn, Cal., 190 Pac. 
808. 

23.—_—-Secret Instructions.—A corporation 
should not be permitted so to conduct its busi- 
ness as to place in the power of one of its 
executive officers the opportunity to create the 
impression that he was authorized to negoti- 
ate contracts, and reserve to itself by secret 
means a limitation on his specific acts directly 





within his sphere of constant activity and per- 
formance of duty.—Shpunt v. Machinery Mer- 
chants, N. Y., 183 N. Y. Sup. 91. 

24. Constitutional Law—Police Power.—The 
fact that some owners of property may be at 
times restricted in, or deprived of, its use by 
laws passed under the police power of the 
state, does not make such laws unreasonable.— 
Woods y. Perkins, Me., 110 Atl. 633. 

25. Contempt — Safety Deposit—Where in 
garnishment proceedings it was sought to reach 
the contents of a safety deposit box in gar- 
nishee’s possession, and garnishee’s attorneys 
advised it to disobey an order requiring the 
box to be opened, such advice did not con- 
stitute contempt of court; the attorneys hav- 
ing reason to believe that the order was im- 
proper.—In re Thomas, Utah, 190 Pac. 952. 

26. Contracts—Comity.—Comity does not re- 
quire the courts of this state to enforce a for- 
eign contract which is repugnant to the pub- 
lic policy of this state, nor dves it require that 
foreign associations be granted any greater 
privileges in making contracts within this state 
than are accorded to similar domestic associa- 
tions.—Union Savings Ass’n y. Cummins, Okla., 
190 Pac. 869. 

27. Meeting of Minds.—While it is implied 
that parties to contracts will deal fairly and 
in good faith, such implication cannot supply 
essentials of the contracts, so as to make bind- 
ing an agreement on which the minds of the 
parties had not met, and which was left open 
to future negotiation—Moser v. York Cloak & 
Suit Co., N. Y., 183 N. Y. Sup. 27. 

28. Courts—Rule of Property.—The doctrine 
of “rule of property” cannot ve applied to 
render valid conveyances made in violation of 
governmental policy, nor can decisions of this 
court rendered subsequent to the execution and 
delivery of the deeds relied upon be invoked 
to establish a rule of property to validate such 
deeds.—Sells vy. Mooney, Okla., 190 Pac. 861. 

29. Criminal Law—dAutrefois Acquit.—A de- 
fendant will not be heard to complain that the 
prosecuting officer elected to try him for the 
lesser grade of the offense included within the 
same criminal transaction, as a conviction for 
such grade of offense, procured without fraud, 


connivance, or collusion of the defendant, is 
a bar to any subsequent prosecution for any 
other grade of the offense growing out of the 
same criminal act.—Johnson y. State, Okla., 190 
Pac. 897. 

30. Certainty. — A completed penal law 
must define with certainty the act or omission 
denounced as an offense.—Ex parte Leslie, Tex., 
223 S. W. 227. 

31.——Claim of Right.—When defendant in 
a prosecution for theft of sheep depends upon 
an honest claim of right to the alleged stolen 
sheep, or a mistake of fact as to their identity, 
the state may prove other thefts, or the pos- 
session of other stolen property at or about 
the time alleged, as affecting the intent with 
which the alleged stolen sheep were taken.— 
Wilson v. State, Tex., 223 S. W. 217. 

32. Entrapment.—The fact that government 
officers furnished marked money, with which 
morphine and cocaine were bought under their 
directions, does not bar a prosecution for the 
sale ef such drugs, without payment of the tax 
thereon, since they did not incite or entrap de- 
fendant to commit the offense, having had noth- 
ing to do with defendant’s possession of the 
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drugs or willingness to sell them.—Fiunkin v. 
United States, U. S. C. C. A., 265 Fed. 1. 

33. Indeterminate Sentence.—The Indeter- 
minate Sentence Act, fixing a greater maximum 
penalty in case defendant has been previously 
convicted than in the case of a first offense, 
does not create a distinct criminal offense. the 
penalty alone being affected.—State v. Riley, 
Conn., 110 Atl. 550. 

34. Presumption of Right Conduct.—Jur- 
ors being sworn to render a true verdict ac- 
cording to the evidence given them, the Su- 
preme Court must presume the jury acted prop- 
erly until misbehavior is proved.—State v. 
Sousa, R. I. 110 Atl. 603. 

35.——-Self-Defense.—On a trial for murder 
by shooting, where the plea is self-defense, the 
clothing worn by decedent at the time he was 
shot, when identified, is admissible in evidence 
as tending to show the relative position of de- 
cedent and defendant at the time the shots were 
fired, and for the purpose of showing the loca- 
tion of the wounds.—Jones vy. State, Okla., 190 
Pac. &87. 

36. Damages—Measure of.—The measure of 
damages of a contractor whose contract is can- 
celed by the other party is the alfference be- 
tween the contract price and what it would 
have cost him to perform the work.—Di Luck 
v. Bradner Co., Wash., 190 Pac. 904. 

37. Punitive.—Liability to respond in pun- 
itive damages is ordinarily limited to the reat 
wrongdoer, and those who are only consequen- 
tially responsible for the wrongdoer’s act on 
account of his relation to him are excluded 
from such liability, unless they partictpate in 
the wrongful act expressly or impliedly by con- 
duct authorizing or approving it, either before 
or after it was committed.—Ketchum v. Amster- 
dam Apartments ‘Co., N. J., 110 Atl. 590. 

38. Death — Eye-Witness.—Where a man is 
killed with no evidence as to his conduct at 
the time, he is presumed to have been in the 
exercise of ordinary care, and the only issue 
in a suit for his death is whether or not the 
defendant was guilty of negligence; but, if there 
is evidence to prove that he was guilty of con- 
tributory negligence which caused his death, 
he cannot have the benefit of any presumption 
of care so as to submit the issue to the jury. 
Stack v. General Baking Co., Mo., 223 S. y 
Sg. 

39. Divorece—Constructive Desertion.—W here 
a husband took his wife to live at the home of 
his parents and acquiesced in treatment of her 
by the parents amounting to cruelty sufficient 
to justify her leaving, the husband is guilty 
of constructive desertion.—Horwath v. Hor- 
wath, N. J., 110 Atl. 576. 

40. Repelling Advances.—Deserted husband 
was excused from making further efforts to in- 
duce wife to return after having been repulsed 
with profanity.—Klein v. Klein, N. J., 110 Atl. 
570. 

11. Dewer—Protection of Widow.—A statute 
in derogation of the widow’s common-law right 
of dower should be so construed in so far as to 
protect her fully in said right.—McCulley v. 
Hardeman, Tenn., 223 S. W. 146. 

42. Electricity — Monopoly.—Monopolies are 
hateful to the law, and it is against sound pub- 
lic policy to encourage them, so the courts 
will be loath to so construe ordinances relat- 
ing to electric companies as to restrict com- 
petition by excluding companies from particu- 
lar districts.—State v. Cupples Statton Light, 
Heat & Power, Mo., 223 S. W. 75. 

43. Equity—Double Recovery.—Complainant 
should not be twice muleted in damages for 
breaches of covenants involving the same sub- 
ject-matter and resulting in a single injury, and 
equity will protect it against such evil conse- 
quences.—Joseph W. North & Son v. North, N. 
J., 110 Atl. 581. 

44. iIstoppel—Waiver.—The terms “waiver” 
and “estoppel,” though often inaccurately used 
as synonyms, are not synonymous; a “waiver” 
being the relinquishment of some right by word 
or conduct, and an “estoppel” arising from the 
perpetration of a wrong or a fraud which has 
misled another to his hurt or injury and from 
which justice and equity will prevent him from 























receiving profit or benefit.—Sovereign Camp, 
Woodmen of the World, v. Nigh, Tex., 223 S. 
W. 291 

45. Evidenece—Foreign Judgment.—A foreign 
judgment may be proved by an authenticated 
copy of the judgment alone, without the judg- 
ment roll.—Uplinger v. Yonkin, Cal., 190 Pac. 
822. 

46.——-Judicial Notice.—The Court of Appeals 
may take judicial notice of an ordinance of 
City of New York.—Wirth v. Burns Bros., N. 
Y., 28 B.. &.. B28. 

47——Purchasing Power.—The court may 
take judicial notice of the decreased purchas- 
ing power of money.—Hance v. United Rys. of 
St. Louis, Mo., 223 S. W. 123. 

48. Executors and Administrators—Void Or- 
der of Sale-—Where the decree of the municipal 
court authorizing administrator to sell land was 
void, so that no title passed and the proceeds 
of the sale did not become part of the estate, 
but the administrator held them in his indi- 
vidual capacity, the purchaser is not entitled 
to purchaser's lien on the land because of pay- 
ment.—Lederer Realty Corporation. v. Campbell, 
R. T., 110 Atl. 597. 

49. Frauds, Statute of—Order Blank.—Where 
a party ordering goods places the order on an 
order blank containing its printed name, such 
printed name is to be considered as appropri- 
ated for a signature, so as to take the case out- 
side the statute.—lUnited States Display Fix- 
ture Co. v. S. W. Bauman, N. Y., 183 N. Y. Sup. 


4. 

50.——Sale of Land.—The statute of frauds 
does not invalidate a sale of land where the 
grantee is placed in possession of the property. 
—Allison v. Century Caretaking Co., Mo., 223 
Ss. W. 41. 

51. Garnishment — Defense by Garnishee.— 

Garnishee has same rights in defending against 
the process of time of service that he would 
have had in suit against him by the debtor.— 
Wilkens & Lange v. Christian, Tex., 223 S. W. 
253. 
§2. Gifts — Delivery and Acceptance.—The 
three requisites of a valid gift are donor's in- 
tention to make it, delivery of thing given to 
donee, and donee’s acceptance thereof.—Hynes 
v. White. Cal., 190 Pac. 836. 

53. Present Conveyvance.—There can be no 
valid parol gift of land in absence of a “pres- 
ent conveyance,” that is, a conveyance made 
with the intention that it take effect at once 
and not at a future time, and hence where one 
married an owner of land, and took possession 
of it, but was not to acquire title until the 
death of the spouse, there was no valid gift.— 
Prior v. Newsom, Ark.. 223 S. W. 21. 

54. Guaranty—-Absoluteness.—A mere guar- 
antv of accounts, or of payment of accounts, 
without more, is an absolute guaranty.—Smith 
v. Cummer Mfg. Co. of Texas, Tex., 223 S. W. 
338. 

55. Ambiguity.—A promise in a_ written 
guaranty, if uncertain, should be taken in the 
sense in which the promisor had reason to sup- 
pose it was understood by the promisee.—United 
States Rubber Co. v. Silverstein, Y., 128 N. 
E. 123. 

56. Habeas Corpus—Jurisdiction.—Where the 
court is without jurisdiction to impose sentence, 
as when defendants are not present, release’ 
from custody may be obtained by habeas cor- 
pus, notwithstanding the right of the defend- 
ants to challenge the validity of the court’s ac- 
tion bv writ of error.—Anderson v. Denver, U. 
S. Cc. Cc. A. 265 Fed. 3. 

47. Void Judgment.— Where relator has 
failed to perfect his appeal from judgment of 
conviction, relief can be had on application for 
habeas corpus only if the judgment is void for 
failure of facts stated in the complaint to con- 
stitute an offense —Ex parte Ballard, Tex., 223 
S. W. 222. 

58. Husband and Wife—Public Policy.—An 
agreement on the part of a husband and his 
father to pav the wife a certain monthly amount 
if she would dismiss an action against the son 
for divorcee and live with husband was not on 
its face invalid as being against publie policy, 




















since it rested on a valuable consideration, con- 
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sisting of condonation of alleged adultery of 
the husband.—Rogers v. Rogers, N. Y., 128 N. 
} 7. 


59. Insurance — Parol Assignment.—Assign- 
ments of life insurance policies, absolute on 
their face, may be shown by parol to have been 
given simply as security.—Howard vy. John 
Hancock Mutl. Life Ins. Co, N. Y., 183 N. Y¥. 
Sup. 80. 

60.——Suicide—Where insured, while sane, 
commits suicide, intending to inflict death upon 
himself as the result of his acts, death is not 
accidental, within the meaning of the policy 
insuring against death through external, vio- 
lent and accidental means; so an instruction 
that, unless insured contemplated suicide when 
he procured the policy, it is no defense, was er- 
roneous, and the jury should have been charged 
that, if the suicide was intentional, death was 
not accidental.—Andrus v. Business Men's Acc. 
Ass'n, Mo., 223 S. W. 70. 

61. Time of Essence.—Time is of the es- 
sence of all insurance contracts, and, even 
though the condition be construed as subse- 
quent, a failure to pay the life insurance pre- 
mium forfeits the contract, and when payable 
in installments, failure to pay any installment 
works a forteiture.—Nelson v. Mutual Life Ins. 
Co. of N. Y., Mont., 190 Pac. 927. 

62. Interest—Demand.—To make demand for 
payment, it is not necessary to use the word 
“demand” or other formal words of like im- 
port; any intimation to the debtor that pay- 
ment is desired satisfying the statute and en- 
titling creditor to interest.—Baker v. J. W. Mc- 
Murry Contracting Co., Mo., 223 S. W. 45. 

63. Unliquidated Damages.—If the means 
for ascertaining the amount due, either by 
computation or otherwise are accessible to the 
party charged, damages will not be regarded 
as unliquidated in the sense that interest will 
be withheld.—Gilpatric v. National Surety Co., 
Conn., 110 Atl. 546. 

64. Landlord and Tenant — Eviction.—Evic- 
tion by title paramount is not a violation of 
covenant that the lessee might hold and enjoy 
the premises without hindrance by the lessor 
or any person claiming under it.—Vican v. 
Lederer Realty Corporation, R. I., 110 Atl. 594. 

65. Rental.—When a certain amount is to 
be paid as rent for a fixed period and no time 
is stated in the lease when the rental is to be 
paid, it is not due until last day of the period 
for which the rent is to be paid.—Bailey y. Wil- 
liams, Tex., 223 S. W. 311. 

66. Master and Servant—Conduct of Busi- 
ness.—A master has the right to conduct his 
business in his own way and according to his 
own method, providing his method is a rea- 
sonably safe one.—Yoakum v. Lusk, Mo., 223 
Ss. W. 53. 

67. Independent Contractor.—The fact that 
one who sold the products of a dairy company 
and delivered same in its motor truck worked 
on a commission basis is not alone sufficient 
to prove that he was an independent contrac- 
oo Dairy Co. v. Parker, Ark., 223 S. 

o 8. 

68. Mines and Minerals—Oil and Gas Lease. 
—Contrary to the general rule that forfeitures 
are not favored in law, the forfeiture or oil 
and gas lease is so favored, and the lease will 
be strictly construed against the lessee.— Cock- 
rum v. Christy, Tex., 223 S. W. 308. 

69.——-Surface and Subsurface.—The owner 
of the fee may separate his estate in the sur- 
face from the minerals underneath, and sell 
the one and reserve the other.—State Oil Cor- 
poration v. Ward, Tex., 223°S. W. 250. 

70. Mortgages — Accelerating Maturity.— 
There is nothing unconscionable in a stipula- 
tion that on a default in the payment of in- 
stallments of principal of a dept and interest 
thereon the whole debt shall become immedi- 
ately due at mortgagee’s election, and as a rule 
no relief will be granted from such a default, 
when nothing is done by mortgagee to make 
it unconscionable to avail himself of it—Trow- 
bridge v. Malex Realty Corpuration, N. Y., 183 
N. Y. Sup. 53. 

71. Municipal Corporations—Boulevard.—The 
word “avenue” does not have a general mean- 
ing applying to both street and boulevard, but 























is synonymous with “street” and not with “boul- 
evard.”—City of St. Louis v. Breuer, Mo., 223 
Ss. W. 108. 

72. Negligence — Escaping Peril.—To render 
one liable for injuries sustained by another in 
a frantic effort to escape peril, the peril must 
have been caused by negligence; the appre- 
hension of peril from the standpoint of the in- 
jured person must have been real, and the ap- 
pearance of danger must have been so im- 
minent as to leave no time for deliberation.— 
Stanley v. Helm, Mo., 223 S. W. 125. 

73. Partnership — Holding Out.—One volun- 
tarily holding himself out aS member of a 
firm, and by his conduct or representations caus- 
ing another to extend credit to the firm by 
accepting its notes, when otherwise such credit 
would not have been given, is liable on the 
notes.—Napier v. Wooton, Ky., 223 S. W. 155. 

74. Public Lands — Equitable Title-—Where 
plaintiffs’ ancestor, as shown by the books of 
the county land register, had purchased land 
from the county and paid the full purchase 
price, an issuance of a patent was not neces- 
sary to vest the equitable fee title in him.— 
Jones v. Himmelberger-Harrison szumber Co., 
Mo., 223 S. W. 63. 

75. Sales — Minimizing Damage.—Ordinarily 
buyer on breach of seller is required to pur- 
chase, in order to reduce damage, the article in 
question, if it can be purchased, but where he 
cannot do so, and it is a branded article, or 
where no substitute may be bought, the rule ts 
inapplicable—Ehrenworth v. George P. Stuh- 
mer & Co., N. Y., 128 N. E. 108. 

76. Refusal to Deliver—Where the sale 
was “subject to a credit limit,” which might 
be fixed by seller at any time during execution 
of the order,” seller was not liable for refusal 
to deliver, where for adequate reason it in- 
sisted on cash on delivery, which terms the 
buyer refused to meet.—Gillman v. Dunmore 
Worsted Co., N. Y., 183 N. Y. Sup. 47. 

77.——Repurchase.—Where plaintiff, owner of 
a tailor shop, sold to defendant the fixtures 
and lease for $300 under a contract giving 
plaintiff an option to repurchase the chattels 
described on his return from the army, with a 
reassignment of the lease, the contract specify- 
ing no price to be paid on the repurchase, de- 
fendant may be required to reconvey the iden- 
tical articles conveyed on repayment of price 
originally paid, without an allowance for good 
will.—Matiacio v. Orlando, N. Y., 183 N. Y. Sup. 
13. 

78. Tenancy in Common—Co-Lessees.—As hbe- 
tween tenants in common of a lease, where they 
hold their estate through descent or under a 
will, or where their interest is created by the 
same instrument, one tenant cannot renew the 
lease in his own name; the renewal in such 
ease being deemed to have been taken in trust 
for co-lessees.—Thayer vy. Leggett, N. Y., 128 
N. E. 133. 

79. Vendor and Purchaser — Exclusive Pos- 
session.—Open, visible, notorious and exclusive 
possession of land by one not the record owner 
affords notice to one who purchases the record 
title, putting him on inquiry and charging him 
with knowledge of such facts as reasonably pru- 
dent inquiry would have ascertained.—Caplan 
v. Palace Realty Co:, N. J., 110 Atl. 584. 

80. Wills—Accumulated Income.—Where prop- 
erty is left in trust by a will, the courts do not 
ordinarily infer an intention to accumulate 
income, in the absence of language indicating 
such intention.—Aldrich vy. Aldrich, R. T., 119 
Atl. 626. 

81.——Change of Domicile-—Where testator 
made a will in 1900, while unmarried and a 
resident of Illinois, and at the time of his mar- 
riage in 1915 and death in 1918 was a resident 
of New York, the New York law, under which 
his marriage did not revoke the will, governs. 
—In re White’s Will, N. Y., 183 N. Y¥. Sup. 129. 

82. Contest.—The right to contest a will 
is not inherent or constitutional, heing purely 
statutory, and no such authority is given the 
widow of a deceased testator .in Arkansas, 
though the will devises property situated in 
another state.—Robertson vy. Ronertson, Ark., 
223 S. W. 32. 


























